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Abstract 

Military courts constitute special judicial bodies established to try members of the armed forces and, in certain circumstances, 

civilians for offences related to military service or national security. While deeply rooted in many European legal systems, their 

operation raises concerns under Article 6 §1 of the European Convention on Human Rights (ECHR), which guarantees the right 

to a fair trial by an independent and impartial tribunal. This article examines the compatibility of military courts with Article 6 

§1 ECHR, focusing on the concepts of independence and impartiality as developed in the case-law of the European Court of 

Human Rights (ECtHR). The study adopts a doctrinal and comparative approach. It first surveys the constitutional status of 

military courts across Council of Europe Member States. It then analyses ECtHR jurisprudence, concentrating on three recurring 

issues: (a) the status and service conditions of military judges, (b) the participation of active-duty military jurors, and (c) the 

extension of military jurisdiction to civilians. The ECtHR does not reject military courts per se but subjects them to strict scrutiny. 

Concerns arise where judges remain institutionally linked to the executive or military hierarchy, where active-duty officers 

participate in adjudication without sufficient safeguards, and especially where civilians are tried by military courts. In the latter 

context, the Court adopts an increasingly restrictive approach, allowing such jurisdiction only in exceptional circumstances. 

Finally, military courts are compatible with Article 6 ECHR only when their institutional framework guarantees genuine 

independence and impartiality comparable to that of ordinary criminal courts, ensuring full integration within the rule of law. 
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1. Introduction 

Military courts are special courts established by the State to 

try members of the armed forces and, in certain cases, civilians 

for offences related to military service or national security. 

They operate under military law, such as courts-martial, or un-

der ordinary criminal law and adjudicate cases involving 

breaches of military discipline, wartime conduct, or violations 

of military regulations. Military courts are generally distinct 

from civilian courts and apply procedures adapted to the spe-

cific needs of the armed forces, although their decisions are 

typically subject to review under national law. 

The establishment of military courts constitutes a challenge 

to the rule of law and, in particular, to the right of every person 

to a fair trial as guaranteed by Article 6 of the ECHR. These 

courts are entrusted with the expeditious adjudication of crim-
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inal cases concerning military personnel and, in certain cir-

cumstances, civilians, with their jurisdiction extending to of-

fences related to military service and national security [1]. 

Notwithstanding the objectives they are designed to pursue, 

military courts may raise issues of independence and impar-

tiality, which constitute fundamental guarantees of the right to 

a fair trial under Article 6 ECHR. 

This article examines the compatibility of military courts 

with Article 6 §1 ECHR, focusing on the concepts of inde-

pendence and impartiality as developed in the case-law of the 

ECtHR. It first provides a comparative overview of the con-

stitutional status of military courts in the Member States of the 

Council of Europe and briefly outlines the principal arguments 

advanced in favour of and against the institution. It then ad-

dresses their compatibility with Article 6 ECHR, with partic-

ular emphasis on three factors that have been extensively ex-

amined by the ECtHR: (a) the status of members of the mili-

tary judiciary, (b) the institution of active duty military mem-

bers of the jury (“military jurors”), and (c) the extension of 

military jurisdiction to civilians. 

2. General Observations 

2.1. The Position of Military Justice in the 

Constitutions of ECHR Member States 

A number of European constitutions of ECHR Member 

States expressly provide for the existence of military courts 

and tribunals, either in peacetime or in wartime. Moreover, 

some constitutions also permit the establishment of extraordi-

nary courts or the extension of military jurisdiction to civilians 

during wartime or states of emergency. 

For instance, in wartime, several European constitutions 

contain specific provisions concerning the establishment of 

military courts. In Austria (Article 84), Belgium (Article 157), 

Spain (Article 117), Portugal (Article 213), France (Article 

34), Hungary (Article 31), Slovenia (Articles 124 and 126) 

and the Czech Republic (Article 91), military jurisdiction may 

be established only in times of war, military operations abroad, 

or a state of emergency. In Portugal, such courts may exercise 

jurisdiction “over crimes of a strictly military nature” (Article 

213). 

In Greece (Article 96 §4), Turkey (Article 145), Bulgaria 

(Article 126 §3), Ireland (Article 38 §4), the Netherlands (Ar-

ticles 98 and 99), Poland (Article 175) and Italy (Article 103), 

the Constitution provides for the existence of military courts 

in both peacetime and wartime. These courts function as spe-

cial criminal courts and exercise jurisdiction over military of-

fences or offences committed by military personnel. More 

specifically, in Germany (Article 96 §§1 and 3), Greece (Ar-

ticle 48 §1) and Poland (Article 175 §2), the Constitution pro-

vides, in wartime, for the establishment of “extraordinary 

courts” and for the extension of the criminal jurisdiction of 

peacetime military courts to specific offences related to State 

security. 

The constitutions of other ECHR Member States remain si-

lent on this issue (e.g. Albania, Croatia, Denmark, Estonia, 

Moldova), leaving the matter to ordinary legislation. 

It may therefore be observed that there is no uniform ap-

proach regarding the position of military justice within the 

constitutional frameworks of ECHR Member States. Only 

some of these constitutional texts expressly provide for the ex-

istence of military courts. A common feature of the existing 

constitutional provisions is their concise formulation within 

the constitutional text and their reference to specific imple-

menting legislation. 

2.2. Justificatory Basis: Objections and 

Perspectives 

The rationale for the establishment and operation of special 

criminal courts for members of the armed forces lies in the 

prompt adjudication of criminal proceedings, so that cases af-

fecting military discipline, service order and, ultimately, na-

tional security may be resolved without delay [2]. This reflects 

the need to adapt criminal justice to this category of individu-

als, in light of both their status and the particular nature of 

military offences (such as, for instance, insubordination, de-

sertion, refusal to obey orders, and mutiny). Military judges, 

in the exercise of their duties, possess the institutional experi-

ence necessary to take into account the specific requirements 

of military order, while remaining faithful to the principles of 

a fair trial. 

Another argument advanced in favour of an organised sys-

tem of military justice concerns its integration into mobile 

military units, thereby enabling the administration of military 

justice in operational settings [3]. The establishment of special 

criminal courts for the prosecution of military personnel is fur-

ther supported by rules of international humanitarian law, 

which presuppose their existence [4]. 

Conversely, an opposing view [5] advocates the partial or 

complete departure from this model. It is further argued that 

there is no longer any reason for ordinary criminal offences 

(that is, offences not strictly military in nature) committed by 

military personnel to fall within the jurisdiction of military 

courts, rather than being tried by the ordinary criminal courts 

[6]. A global trend can be observed towards either limiting the 

scope of military justice or integrating it into the ordinary uni-

fied judicial system. A central element of this line of argument 

is that, in most countries, the armed forces now have a more 

static role and that military justice is exercised by permanent 

military courts established in fixed locations [7]. 

3. Special Observations: Military Courts 

in the Light of Article 6 ECHR 

According to General Comment No. 32 of the United Na-
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tions Human Rights Committee (hereinafter, the UN), [8] mil-

itary courts must uphold the standards of justice required by 

the International Covenant on Civil and Political Rights and 

ensure the independence and impartiality of judges, as well as 

the protection of the rights of the accused. 

As a matter of principle, the ECtHR accepts that the special 

nature of the relationship between public servants and the 

State cannot justify deprivation of access to a lawful judge or 

to a court satisfying the requirements of a fair trial (Article 6 

ECHR) [9]. The establishment, organisation, composition, ju-

risdiction and overall functioning of military courts are subject 

to the general principle of the lawful judge and to the specific 

principles ensuring their independence and impartiality. 

The right to a fair trial under Article 6 §1 ECHR requires 

that a case be heard by an “independent and impartial tribunal” 

established by law. There is a close link between the concepts 

of independence and impartiality [10]. For this reason, the 

Court has frequently examined the two requirements together 

[11]. Article 6 requires independence from the other branches 

of power, namely the executive and the legislature. Impartial-

ity denotes the absence of prejudice or bias, and its existence 

or lack thereof may be assessed in different ways [12]. Two 

situations may give rise to doubts as to judicial impartiality 

[13]: (i) the first is functional in nature and concerns, for in-

stance, the exercise of different functions within the judicial 

process by the same person or hierarchical or other links with 

a participant in the proceedings; (ii) the second is personal in 

character and derives from the conduct of the judges in a given 

case. In cases of a functional nature, the Court has examined 

military courts where hierarchical links with one of the partic-

ipants in the proceedings placed impartiality in doubt [14]. 

Article 6 §1 ECHR does not prohibit the establishment and 

operation of special courts, nor their jurisdiction to examine 

criminal offences committed by military personnel, provided 

that they are established by law, which is clear and foreseeable, 

in accordance with the established criteria of legislative qual-

ity consistently applied by the ECtHR [15]. In other words, 

the prior statutory provision for the existence of military crim-

inal courts exercising jurisdiction over military personnel has 

been held to be generally compatible with the right of access 

to the proper administration of justice guaranteed by Article 6 

ECHR, “provided that the remaining requirements of a fair 

trial are also satisfied” [16]. 

The ECtHR accepts that the practice in question is deeply 

rooted in the legal systems of many States [17], while at the 

same time recognising that it entails risks of influence of the 

executive over the judiciary [18]. The question in each case is 

whether the requirements of the Convention, and in particular 

those of Article 6 §1 ECHR, are met [19]. The Court reiterates 

that, in order to determine whether a tribunal can be consid-

ered “independent”, regard must be had, inter alia, to the man-

ner of appointment of its members and their term of office, the 

existence of guarantees against external pressures, and 

whether the body presents an appearance of independence. 

The following section addresses three issues that have en-

gaged the case-law of the ECtHR: (a) the status of members 

of the military judiciary, (b) the institution of military jurors, 

and (c) the extension of military jurisdiction to civilians. 

3.1. The Status of Members of the Military 

Judiciary 

The personal and functional independence of members of 

the military judiciary constitutes a factor taken into account 

by the ECtHR when examining compatibility with Article 6 

of the Convention. The Court considers whether they enjoy 

the constitutionally required personal and functional inde-

pendence comparable to that of judges of the ordinary judici-

ary, so as to enable them to perform their duties [20]. 

In this context, sub-factors such as the manner of appoint-

ment, promotion, evaluation and transfer of members of the 

military judiciary, as well as the overall system governing 

their service status and related changes, are considered to-

gether. For example, the Court has regard to: the manner of 

appointment, the functions performed, the system of transfers, 

promotions and the applicable disciplinary regime. The rele-

vant legal framework must strengthen their independence 

from the executive, and in particular from the national Minis-

try of Defence. Aspects of their service status that weigh 

against a finding of independence include those differentiating 

them from judges of the ordinary judiciary, such as direct sub-

ordination to the national Ministry of Defence, differences in 

remuneration and pension arrangements (e.g. a lower retire-

ment age), the conferral of military rank corresponding to that 

of other armed forces officers, and their subjection to the dis-

ciplinary regime applicable to officers, among others. 

At the same time, the Court also considers whether suffi-

cient safeguards exist to protect the judge from external pres-

sure [21] and whether the system as a whole presents an ap-

pearance of independence [22]. In this regard, consideration is 

given to the confidence which the courts must inspire in the 

public at large and, in particular, in the parties to the proceed-

ings. The decisive question is whether the doubts of a party as 

to the impartiality and independence of the court concerned 

can be regarded as “objectively justified” [23]. 

For example, in Findlay v. the United Kingdom, the Court 

examined the role of the “convening officer”, an officer of the 

British Army, who had been convicted by court-martial of 

fraud and misconduct. The Court observed that, under the 

rules applicable at the time, the convening officer played a 

significant role prior to the hearing of Mr Findlay’s case. He 

decided which charges should be brought and which type of 

court-martial was appropriate; he convened the court-martial 

and appointed its members, as well as the prosecuting and de-

fending officers [24]. For these reasons, the Court considered 

that the convening officer was central to Mr Findlay’s prose-

cution and closely linked to the prosecuting authorities. The 

Court further examined the relationship between the members 

of the court-martial and the convening officer. The Court 
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found that, since all the members of the court-martial that tried 

Mr Findlay were subordinate in rank to the convening officer 

and fell within his chain of command, the applicant’s doubts 

as to the tribunal’s independence and impartiality could be re-

garded as objectively justified [25]. The Court accordingly 

found a violation of Article 6 §1 of the Convention. 

3.2. The Institution of Active Duty Military 

Members of the Jury (“Military Jurors”) 

Another issue that has engaged the case-law of the ECtHR 

concerns the composition of military courts, which may in-

clude not only professional judges but also active duty mili-

tary members of the armed forces serving as members of the 

jury (“military jurors”). In such cases, military jurors perform 

a role comparable to that of lay jurors in ordinary criminal 

courts. 

The functional and personal independence of military jurors 

has been questioned, since they are not members of the regular 

military judiciary, remain subject to military discipline and, at 

a substantive level, may lack the legal expertise, professional 

training and judicial experience required for the exercise of 

adjudicatory functions [25]. 

The participation of military jurors in the composition of 

special military courts constitutes one of the factors examined 

by the ECtHR alongside others in assessing compliance with 

the requirements of a “fair trial” [26]. 

First, the Court has held that the absence of formal legal 

qualifications on the part of a military officer sitting on the 

bench of a military criminal court does not in itself undermine 

his independence or impartiality [27]. The Court’s case-law is 

not entirely consistent, however, as regards the extent to 

which such participation affects judicial independence and 

impartiality. 

In Incal v. Turkey and Gürkan v. Turkey [28], the Court held 

that the presence, in the composition of a military court, of a 

serving military officer who remains subject to military disci-

pline, is appointed by his or her hierarchical superior and does 

not enjoy the same constitutional safeguards as ordinary 

judges may give rise to legitimate doubts as to the independ-

ence and impartiality of the tribunal. In such circumstances, 

the applicant’s fears as to the court’s lack of independence and 

impartiality may be regarded as objectively justified within 

the meaning of Article 6 §1 of the Convention. 

Conversely, in other cases, the ECtHR has held that the 

presence of two military jurors in a five-member military 

court was compatible with Article 6 §1 of the Convention [29]. 

Nevertheless, even in that instance, the Court acknowledged 

that such a composition may reduce the distance which must 

exist between the bench and the parties to the criminal pro-

ceedings, namely the military authorities [30]. Finally, in its 

more recent judgment in Mustafa v. Bulgaria [31], the ECtHR 

held that the Bulgarian system of military jurors gives rise to 

doubts as to whether such military courts offer guarantees 

equivalent to those of ordinary courts. In that case, the Court 

found a violation of the right to a fair trial under Article 6 §1 

of the Convention. 

3.3. Extension of Military Jurisdiction to 

Civilians 

The provision concerning the extension of military jurisdic-

tion to civilians must also be examined in the light of Article 

6 §1 of the Convention. The establishment and operation of 

military courts, which may otherwise be compatible with the 

Convention, becomes more problematic or controversial 

where national legislation extends such jurisdiction to persons 

who are not members of the armed forces [32]. 

The Venice Commission has stated that “The jurisdiction of 

military courts should be limited to military offences commit-

ted by military personnel. Civilians should not be tried by mil-

itary courts” [33]. 

In its jurisprudence, the European Court of Human Rights 

has generally considered that when a military court is empow-

ered to try a civilian for offences directed against the armed 

forces, this may raise legitimate concerns regarding the 

court’s objective impartiality. A judicial arrangement in which 

a military tribunal exercises jurisdiction over individuals who 

do not belong to the armed forces can readily create the per-

ception that the necessary institutional distance between the 

court and the parties to the criminal proceedings is diminished. 

Such a perception may arise even where legal safeguards exist 

that are intended to secure the court’s independence [34]. 

This approach is grounded, first, in the special position oc-

cupied by the armed forces within the constitutional structure 

of democratic States, whose functions are confined to matters 

of national security; and second, in the existence of specific 

rules governing their internal organisation and hierarchical 

structure [35]. 

In this context, a reversal of the presumption may be ob-

served. The Court has adopted a stricter approach, holding 

that “While it cannot be contended that the Convention ab-

solutely excludes the jurisdiction of military courts to try 

cases in which civilians are implicated, the existence of such 

jurisdiction must be subjected to particularly careful scrutiny, 

since only in very exceptional circumstances could the de-

termination of criminal charges against civilians in such 

courts be compatible with Article 6 §1 of the Convention” 

[36]. The burden lies on the State to demonstrate that such 

exceptional circumstances exist [37]. Such circumstances 

might arise, for example, where the ordinary courts are una-

ble to function due to armed conflict or a breakdown of con-

stitutional order within a State. Conversely, where ordinary 

courts are functioning normally, even under expedited pro-

cedures, the establishment of special courts or the transfer of 

jurisdiction over civilians to military courts will be difficult 

to justify. 

In this context, the ECtHR places more emphasis on the re-

quirements of foreseeability and on the quality of the legal 
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framework. An abstract statutory provision conferring juris-

diction on military courts in respect of offences directed 

against State security and connected with the activities of the 

armed forces is not sufficient [38]. The same applies where 

such jurisdiction is extended automatically to all cases involv-

ing joint offences committed by military personnel and civil-

ians, or to offences committed in wartime or under a state of 

siege. 

4. Conclusion 

The functioning of military courts has historically been sit-

uated within a delicate balance between, on the one hand, the 

need to preserve discipline and operational effectiveness 

within the armed forces and, on the other, the State’s obliga-

tion to ensure full respect for fundamental human rights. In 

this context, Article 6 §1 of the Convention operates both as a 

normative limit and as an interpretative benchmark, requiring 

Member States to secure strict guarantees of independence 

and impartiality for any judicial body, irrespective of its spe-

cial character. 

The Court’s case-law demonstrates that the Convention 

does not adopt an a priori negative position towards military 

justice. On the contrary, the Court approaches the matter 

through a concrete, fact-based and functional assessment, ex-

amining in each case whether the institutional and organisa-

tional framework of military courts satisfies the requirements 

of an “independent and impartial tribunal established by law”. 

At the same time, the case-law in question also makes clear 

that systems of military justice entail inherent risks of influ-

ence by the executive and, more specifically, by the military 

hierarchy. 

In particular, issues such as the service status of members 

of the military judiciary, the participation of military jurors in 

the composition of military courts and, above all, the exten-

sion of military jurisdiction to civilians have been identified 

by the ECtHR as critical factors capable of undermining the 

objective appearance of independence and impartiality. It ap-

pears that the Court tends to adopt an increasingly strict ap-

proach with regard to the exercise of military jurisdiction over 

persons outside the armed forces. 

In light of the foregoing, it becomes clear that the mainte-

nance of a system of military justice may be regarded as com-

patible with the Convention only on condition that it is fully 

institutionally detached from the executive and military au-

thorities and aligned with the standards governing ordinary 

criminal justice. 

Ultimately, the evolution of the Court’s case-law indicates 

a clear direction: military justice can no longer operate as a 

closed and autonomous system of adjudication but must be 

fully integrated into the broader framework of the rule of law 

and the protection of human rights. To the extent that these 

conditions are fulfilled, the existence of military courts may 

be regarded as acceptable under the Convention. 
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