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Abstract

This article analyzes the legal challenges posed by artificial intelligence (Al) within the framework of general contract law, given
that it lacks the essential characteristic required for the attribution of liability: the will, which is inherently human. Following the
jurist Dr. Carlos Amund&egui Perell§ the solution to this difficulty is proposed to be the analogous application of the status of
the Roman slave, which would allow for the easy regulation of contemporary artificial agents. VVarious Roman institutions are
examined, such as the actiones adiectitiae qualitatis (actio quod iussum, exercitoria, institoria), noxal actions, the actio de
pauperie, the peculium, and the actio in rem verso, all of which aim to establish contractual and extracontractual liability for the
actions of entities lacking legal personality, with the goal of analogously applying these concepts to artificial agents—entities
that can make decisions while being things and lacking the attributes of personality, and thus, ultimately, not being persons.
Thus, it is concluded that an analogical use to the Roman servus is necessary in order to integrate Al into the theory of obligations
in an organic and efficient manner, while respecting the ontological limits of human personhood, without fictitiously attributing
solutions or assumptions incompatible with the artificial agent’s status as a thing.
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1. Defining the Boundaries of Artificial
Intelligence

According to Carlos Amun&egui Perell§ contemporary ar-
tificial intelligence is rooted in the tradition of cybernetics and
information theory. This scholar starts from the idea that many
current technologies—digital platforms, Al, and neurotech-
nologies—are, at their core, applications of informational
principles to various mechanical, biological, or social systems.
From this perspective, both machines and living organisms can
be conceived as systems governed by information flows that are
encoded, transmitted, and processed according to formal rules,

thereby generating orderly behaviors without the need for any
consciousness [1].

In this regard, the development of modern Al is closely
linked to the McCulloch and Pitts model, which described the
nervous system as a network of binary units that fire or do not
fire when certain thresholds are exceeded, making it possible
to represent neural activity as a logical calculation that can be
implemented in machines [2, 3].

However, although this is a simplified model of the actual
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brain and insufficient to explain the complexity of conscious
and unconscious activity—and even limited in explaining the
concept of “mind”—its positivist premises ultimately served
as the foundation for artificial neural networks and, ultimately,
for large language models, such as ChatGPT, which learn sta-
tistical patterns from enormous volumes of data.

In this vein, when we use the word “learn,” it is technically
a misnomer, since these systems do not “understand” in the
strong sense, as Amund&egui explains, but rather identify reg-
ularities and produce outputs that maximize statistical proba-
bility given an input. Under no circumstances are they an arti-
ficial embodiment of the intuition, perception, decision-mak-
ing, and behavior characteristic of human beings, since the ac-
tivity of the mind cannot be subsumed, limited, or described
as a set of computational operations on information.

From Amunategui’s perspective, this reinforces the idea
that we are dealing with extraordinarily sophisticated digital
computing machines, but not with new ontological entities en-
dowed with an act of being of their own that allows them to
possess themselves and, consequently, to have consciousness,
will, or self-perception. In this context, artificial intelligence
is not a personal entity, but rather a set of techniques designed
to automatically solve problems that, for human beings, re-
quire intellect [1].

That said, and having understood the nature of artificial in-
telligence, we must make a fundamental distinction between
symbolic Al—which attempts to replicate human reasoning
through preprogrammed logical rules—and connectionist or
subsymbolic Al, which is inspired by the functioning of bio-
logical neural networks to learn directly from data. The latter
forms the basis for so-called “artificial agents,” a category
Amun&egui uses to describe programs or systems that operate
within the legal sphere with a certain degree of functional au-
tonomy: they set prices, negotiate terms, execute complex or-
ders, and interact with other systems without constant human
intervention. For example, in e-commerce, there are algo-
rithms that today not only convey the will of the parties—as
was the case with email—but can ultimately shape it, optimize
it, or even make decisions within the parameters pre-estab-
lished by whoever uses them, whether a public or private en-
tity [1, 3, 4].

At this point, we are faced with one of the primary sources
of difficulty in legal doctrine and statutory regulations (de-
signed with regard to persons essentially endowed with free
will in order to attribute liability, standards of conduct, spe-
cific outcomes, or express prohibitions): functional autonomy.
This distinctive characteristic of these automata is highlighted
by three main features: i) the ability to operate without contin-
uous supervision, ii) the capacity to learn or update itself based
on new data—that is, so-called “machine learning”—and iii)
the technical complexity that renders many of its decisions un-
predictable, giving rise to the well-known “black box” prob-
lem [5, 6].

This combination breaks the classic paradigm of neutral
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“media” that served to regulate e-commerce in the West dur-
ing the 1990s. That old regulation was based on the assump-
tion that the technological medium did not alter either the legal
structure of consent or the attribution of liability. In contrast,
artificial agents are technical objects endowed with a peculiar
relative autonomy: they are things—intangible assets, pro-
grams, or systems—that someone owns or uses, but which
make decisions that are not entirely predetermined on a case-
by-case basis by the natural or legal person using them. Added
to this is their capacity for self-modification—adjustment of
internal parameters, deep learning, recalibration in response to
new data—which causes the agent itself to evolve over time,
making it even more difficult to anchor liability to a specific
human entity [5, 6].

Consequently, it is imperative to emphasize that artificial
agents are not persons. Ontologically, they lack consciousness;
they are “zombie intelligences” that manipulate symbols with-
out understanding or participating in their subjective meaning,
since they cannot possess the capacity to experience the world.
This implies that they lack both an act of being and an intellect
of their own, since, although they simulate intellectual func-
tions, they do not and will not possess the free will or self-
awareness required to be persons.

Similarly, they do not enjoy freedom or will in the legal
sense, as their actions are determined by algorithms and sta-
tistical correlations; they do not choose their own ends, but
rather optimize an “objective function” set by a third party.
Amunategui draws here on Searle’s critique of the Turing test
through the metaphor of the “Chinese room”: a machine can
generate behaviors indistinguishable from human ones by fol-
lowing purely syntactic rules, without any semantic under-
standing of the content [3].

Precisely because Al is an entity with relative functional
autonomy and the capacity for self-modification, its classifi-
cation within the classical categories of civil liability becomes
particularly problematic and complex. This fundamental di-
lemma demands a rethinking of traditional frameworks of at-
tribution without falling into the fiction of granting them full
legal personality, which they cannot possess as they are ob-
jects lacking all elements characteristic of personality—such
as consciousness, free will, the shared experience of reality,
will or intellect as such, and, above all, the possession of their
own act of being.

2. The Crisis of the Theory of
Obligations in the Face of
Autonomous But Will-less Agents

The emergence of artificial intelligence generates a crisis in
the general theory of obligations, whose classical structure is
based on human will and fault. Contemporary contractual the-
ory stems from the famous Roman classification by Gaius and
Justinian, which distinguishes four sources: obligations ex
contractu, quasi ex contractu, ex delicto, and quasi ex delicto


http://www.sciencepg.com/journal/hss

Humanities and Social Sciences

http://www.sciencepg.com/journal/hss

(Gai. 3.88; 1J. 3.13.2). In this regard, in the world of Ancient
Rome, a contract is defined as an agreement of wills that gives
rise to obligations; a quasi-contract covers situations where a
complete agreement is lacking, but the legal system imposes
duties for reasons of equity; tort encompasses intentional un-
lawful acts that cause harm; and, finally, quasi-tort covers
negligent or harmful acts that do not strictly constitute a crim-
inal offense [1, 6, 8].

This fourfold division was transmitted to the Middle Ages
through the ius commune across Christendom, permeating
university teaching and the work of the glossators, and was
systematized by modern Enlightenment doctrine—from Do-
mat to Pothier—which decisively influenced modern civil
codes. Especially through the codified reception of the Napo-
leonic Code and the Latin American codes, five sources of ob-
ligations were established throughout the West: contract,
quasi-contract, tort, quasi-tort, and unjust enrichment or undue
payment.

In this tradition, the contract is based on the consensus re-
flected in the maxim from the Digest 2. 14. 1. 3: “nullum esse
contractum, nullam obligationem, quae non habeat in se con-
ventionem,” as Amundegui notes. The central idea is that,
without a meeting of the minds, there is no true binding obli-
gation; thus, the capacity to consent constitutes the basic pre-
requisite for contracting. However, before the emergence of
Al as a widespread phenomenon, a discussion regarding e-
commerce developed in the 1990s, whose common and deci-
sive starting point was the premise that new media—email or
web forms—did not alter the structure of consent, since these
virtual mechanisms were considered mere channels for ex-
pressing a pre-existing human will. Thus, instruments such as
the United Nations Convention on Electronic Communica-
tions or the European E-Commerce Directive limited them-
selves to equating, in principle, electronic form with tradi-
tional written form, without revising the notion of consent [1,
3, 6-9].

In contrast, the emergence of artificial agents breaks this
equivalence, because we are no longer dealing with simple
“electronic messengers,” but rather are exposed to systems
that set essential business conditions—price, term, quantity,
or even the selection of a counterparty—based on complex al-
gorithms with a certain degree of relative autonomy.

Along these lines, Amund&egui emphasizes that, from a
technical standpoint, many of these agents are now capable of
acting in a manner similar to an agent, selecting, negotiating,
and entering into contracts in accordance with efficiency pa-
rameters designed by their owner. However, in civil law sys-
tems, the concept of agency presupposes a person and free will
in the agent: agency is a consequence of legal personality. The
idea that an object—a program or a robot—could be an agent
is conceptually contradictory in this tradition, which stems
from Pothier and the magnum opus of the Enlightenment and
positive law, the Napoleonic Code—for which the person rep-
resenting another in legal transactions must be a subject of
rights and obligations insofar as they are a subject endowed
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with free will (unlike in Medieval Law, where there are “de-
grees” of will and personal statuses, centering legal activity on
its relationship to the common good and the cause motivating
the act) [1, 3, 6].

The result of this is an evident tension, since factually, Al
acts as an agent, but legally, it remains irrevocably a thing.
The question then arises: who is liable for contracts entered
into by the system when these have not been individually re-
viewed by any human being?

One apparent alternative is the Roman quasi-contractual
figures, such as the management of another’s affairs (negoti-
orum gestio), which allows for the imposition of obligations
when a person, without a mandate, manages another’s affairs
in a useful or necessary manner. In the contemporary techno-
logical context, this is conceivable for an automaton, since an
Al system manages information, assets, or decisions for the
benefit of another without a typical agreement, functionally
approaching this concept. However, the management of an-
other’s affairs necessarily and definitively presupposes the ex-
istence of a managing person who altruistically decides to in-
tervene [1, 3, 6, 8, 9].

Consequently, applying this category to algorithms would
imply projecting onto things a framework designed for con-
scious subjects, which would necessarily lead to conceptual
chaos that could result in enormous injustices. It is also worth
recalling that medieval and modern law expanded the scope
of quasi-contracts—for example, with de facto partnerships or
the collection of undue payments—but always maintained the
necessary participation of persons as such at both ends of the
obligatory relationship.

In the area of tort law, on the other hand, the Roman law
tradition generally requires intent or negligence on the part of
the agent to attribute liability for the harm, such that liability
falls on those who act with harmful intent or, at the very least,
with negligence, deviating from the standard of the bonus pa-
ter familias [8, 9].

Now, in this context, the problem is that Al lacks shared
experience of reality, subjectivity, and consciousness; there-
fore, it neither “intends” nor “acts negligently,” but simply
performs computational processes on data in accordance with
its architecture and training. Thus, attempting to directly at-
tribute a civil offense or quasi-offense to the machine, no mat-
ter how autonomous it may be, would lead to an irrational and
dangerous fiction, because it would incorporate into the de-
vice categories designed to evaluate human behavior, poten-
tially leading to reckless social behaviors harmful to commu-
nity life, as well as the attribution of responsibilities that can-
not be rectified, since Al is an entity lacking elements of per-
sonality [1, 3, 8, 9].

Likewise, the high unpredictability of “black box” systems
sometimes makes it difficult to attribute human negligence in
classical terms, since not even the designers can clearly recon-
struct the chain of decisions that led to the harm—a situation
exacerbated by the existence of “deep learning” and “machine
learning” [10].
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To address these problems, legal doctrine has explored var-
ious solutions, among which the following stand out: i) the
objectification of liability, through strictly objective regimes
for certain high-risk uses of Al, and ii) assimilation to liability
for animals, where the owner or guardian of the animal caus-
ing harm is liable, a concept that dates back to the Roman actio
de pauperie. In this latter model, the animal—Ilike Al—is in-
capable of intent or fault, but the owner is liable for the risk it
introduces into the marketplace [1, 3].

With regard to undue payment (solutio indebiti) and, more
broadly, unjust enrichment, these are legal institutions de-
signed to correct financial imbalances when someone unjusti-
fiably enriches themselves at another’s expense. In this regard,
in practice, artificial intelligence systems can generate prob-
lems of this nature, such as erroneous automatic charges, im-
proper transfers, or appropriations of informational value (par-
ticularly through training on data without sufficient legiti-
macy), which result in asymmetric enrichments that the law
must rectify [1].

In this vein, the basic structure of unjust enrichment—an
increase in wealth for one party, a corresponding impoverish-
ment for another, and the absence of a legitimate legal cause—
is fully applicable in Al scenarios, but it becomes more com-
plex due to the lack of identification of the “author” of the
payment or the enrichment. Did the system pay? Did its owner
pay? Did the infrastructure provider pay? Al operates as an
opaque and nebulous intermediary between assets, blurring
the causal line that the classical model took for granted.

In this context, Professor Carlos Amuné&egui PerellGargues
that to date there is no comprehensive liability regime that al-
lows for the satisfactory attribution of the consequences of the
acts of artificial agents. Instead, various analogies have been
proposed, such as applications of the regime governing ani-
mals, product liability, or even the idea of an “electronic per-
sonality.” However, no solution has achieved sufficient con-
ceptual and systematic robustness [1].

For this reason, Amundegui himself suggests looking to
historical figures in which analogous categories existed; alt-
hough these are clearly reprehensible in retrospect due to the
intrinsic cruelty of their application to human beings, they are
useful for forming an analytical framework applicable to Al.
We refer to human beings without legal personality—in par-
ticular, Roman slaves—who created legal obligations for their
dominus, functioning as “quasi-subjects” or “instrumental
subjects” of the system [3].

This comparative approach promises a more organic treat-
ment of artificial Intelligence, precisely because it avoids pro-
jecting onto machines modern categories that are inextricably
linked to human dignity. Thus, in the face of algorithmic opac-
ity and the evidentiary difficulty of fitting Al into classical
contractual or tort liability, the historical experience of “hu-
man automatons without legal personality” offers the most
readily applicable model for rethinking, in analogical terms,
the sources of liability in the era of artificial agents.
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3. The Dual Status of the Roman Servus,
Its Legal Nature and Its Implications
for the Theory of Obligations

Amunategui notes that the word “robot” derives from the
Czech robota, meaning “forced labor” or “slave.” The term
was popularized by Karel Capek in his play “R.U.R. (Ros-
sum’s Universal Robots),” where it refers to artificial crea-
tures created to serve as a servile labor force, thus making ex-
plicit the conceptual connection between mechanical automa-
tism and slavery. This etymology reinforces a relevant histor-
ical intuition, in which the earliest modern imaginings of in-
telligent automatons proceeded to conceive of them directly
as substitutes for human slaves—bodies in the service of a
master, devoid of moral autonomy. The connection to Roman
law, where the slave is simultaneously a human person and a
legal object, and to the current reality of artificial intelligence,
thus emerges almost naturally [1, 3, 11].

In this regard, in classical Roman law, the slave was a res
mancipi, a property over which the dominus exercised exten-
sive power, but at the same time was a human being capable
of acting materially in the world, conducting business, causing
harm, and generating wealth. The paradox lies in the fact that,
despite his humanity, he lacked legal personality; conse-
quently, his acts did not generate obligations for him, but for
his owner, to the extent and under the conditions recognized
by the law. This dual status—as both an object of property and
a source of legal effects—makes the slave an exceptionally
useful figure for thinking about artificial intelligence. In both
cases, someone acts in the marketplace without being a subject
of rights and obligations, and the legal system must decide
how and to what extent that action connects to another’s assets.

Now, turning specifically to the sources of obligations, first,
in contractual matters, the primary source of the owner’s lia-
bility for the acts of his slaves was the actio quod iussum. This
action allowed a third party who had contracted with the slave
to sue the dominus directly when the latter had ordered the
contract or had placed the slave in charge of a business—a
presumption that case law eventually extended to cases of
mere tolerance or knowledge [1, 3].

Three features of this regime are particularly relevant from
the perspective of Al: i) what was decisive was not the slave’s
“will,” but rather his functional connection to the dominus’s
sphere; ii) the legal system recognized that the real economy
operated through these intermediaries without legal personal-
ity, and therefore established specific remedies to protect third
parties contracting with them; and iii) the dominus’s liability
could be modulated according to the scope of the authoriza-
tion or the business entrusted to the slave [1, 3].

In this regard, Professor Amuné&egui observes here a clear
analogy with the regime proposed by the Uniform Computer
Information Transactions Act (UCITA) in the United States,
which considers transactions carried out by an “electronic
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agent” to be binding on the user of that agent, even if no indi-
vidual specifically reviewed each transaction. The logic is
analogous to that of the actio quod iussum: whoever uses an
autonomous instrument to enter into a contract assumes the
consequences of its actions [1, 3, 12].

Meanwhile, secondly, in the non-contractual sphere, Ro-
man law recognized noxal actions, which allowed the domi-
nus to be held liable for damages caused by his slaves or by
his children under his parental authority. The owner could
choose between responding with his own assets or handing
over the slave through noxae deditio, transferring him to the
injured party as a form of partial compensation. The logic of
tort actions stems from the idea that the community cannot be
left unprotected against harm caused by those who, even
though lacking legal personality, act materially within it, that
is, the risk created by keeping a slave—such as the risk of
keeping a dangerous animal or an autonomous machine to-
day—is attributed to the owner, who is the one who decides
to introduce that risk factor into the public sphere [1, 3, 8, 9].

In addition, there was also the actio de pauperie, concerning
damage caused by animals, which contemporary legal schol-
arship has proposed as an analogous model for liability for
acts of artificial intelligence, precisely because it disregards
the subjectivity of the direct causer and focuses on custody
and the assumption of risk.

Another key institution is the peculium, whereby the domi-
nus could entrust the slave with a set of assets to manage, con-
stituting a separate estate against which certain creditors could
bring the actio de peculio. This concept functioned as a proto-
corporate or limited liability mechanism, insofar as it allowed
the economic transactions assigned to the slave to have their
own asset base, without automatically compromising the en-
tirety of the owner’s estate. Complementarily, the actio in rem
verso allowed the dominus to be required to return any enrich-
ment obtained through the slave’s acts, even when these had
not been expressly ordered [1, 3].

Thus, by combining actio quod iussum, actio exercitoria
and actio institoria (when the slave was put in charge of a spe-
cific business, such as a ship or a shop), actio de peculio, actio
in rem verso, and tort actions, the law of Ancient Rome con-
structed a flexible framework to channel both contractual and
non-contractual liability arising from subjects without legal
personality [1, 3].

That systemic flexibility—capable of calibrating the domi-
nus’s liability based on the order, the entrusted business, the
peculio, and actual enrichment—is precisely what seems to be
lacking today in the regulation of artificial intelligence, where
we still lack a set of organically articulated actions to deal with
these new “automata” without legal personality that operate in
economic and social transactions.

4. Conclusions

The analysis conducted in the preceding sections allows for
several conclusions that, taken together, point toward the need
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for a comprehensive rethinking of the theory of obligations in
the face of artificial intelligence.

In the first place, artificial intelligence is not an ontological
entity endowed with consciousness, free will, or an act of be-
ing of its own. It is, rather, an extraordinarily sophisticated
system for processing information, capable of simulating the
results of intentional activity without being grounded in any
form of subjectivity.

In that sense, necessarily it follows that artificial agents can-
not be persons in any juridically meaningful sense, and that
attributing to them rights or obligations of their own, would
constitute a conceptual fiction with dangerous practical con-
sequences: the potential erosion of the conditions under which
human beings can be held responsible for the systems they de-
sign, deploy, and profit from.

Secondly, this ontological clarity reveals the inadequacy of
the classical categories of civil liability when applied without
modification to the acts of artificial agents. The Roman tradi-
tion, transmitted through the ius commune and ultimately cod-
ified in the Napoleonic model, built the entire structure of ob-
ligations around the will of a person: a will capable of intend-
ing harm, of consenting to a contract, of managing the affairs
of other persons, etc. Artificial agents clearly possess none of
these features.

They don’t intend, consent or choose: they only compute.
Consequently, forcing their acts into categories designed for
conscious subjects produces, at best, strained analogies and, at
worst, outcomes that are both conceptually incoherent and
practically unjust.

In the third place, however, the absence of an adequate
modern framework does not require us to begin from zero.
Roman law itself confronted a structurally analogous problem
and responded with a flexible and articulated toolkit: the ac-
tiones adiecticiae qualitatis, the noxal actions, the peculium,
and the actio in rem verso. Although slavery was and is abso-
lutely and unequivocally condemned, the legal architecture
built around it in Roman law is susceptible of a moral inver-
sion: by placing only genuine res (Al systems that truly are
things) in the structural position once occupied by misclassi-
fied human beings, the law avoids both the error of the Ro-
mans and the inverse error of modernity.

For where Rome reduced persons to things, the contempo-
rary temptation runs in the opposite direction: to elevate things
to persons, thereby dissolving the qualitative distinction on
which the dignity of every human being, and the coherence of
the entire legal order, ultimately rest. The Roman legal expe-
rience, for all its moral contradictions, at least perceived that
tension and attempted, however imperfectly, to manage it
through calibrated instruments. Whether contemporary law
will be capable of lucidity when confronting its own new chal-
lenges, depends on how agency, will, consciousness and, con-
sequently, responsibility, are understood when regulating
emergent complex phenomena like Al and its many potential
repercussions on legal relations.
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Abbreviations

Al Artificial Intelligence
UCITA  Uniform Computer Information Transactions
Act
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