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Abstract: In March 2020, the Appeal Chamber of the International Criminal Court formally authorized the Office of
Prosecutor to investigate the situation in Afghanistan, and the most concern of the situation was the international crimes
committed by the US military in Afghanistan. The International Criminal Court has been subject to disputes over the exercise of
jurisdiction over non-parties in the United States, and in accordance with customary international law, military personnel enjoy
Immunity Ratione Materiae in foreign courts, and in the case of Afghanistan, there is exclusive criminal jurisdiction granted to
the United States by the US-Afghanistan bilateral Status of Forces Agreement, So that the jurisdiction of the United States and
the International Criminal Court may conflict. Although military personnel’s criminal immunity may be able to adjust to the
jurisdiction of the International Criminal Court, when exclusive criminal jurisdiction based on bilateral treaties conflicts with the
jurisdiction of an international court based on a multilateral convention, the Rome Statute, the International Criminal Court need
to rely on treaty interpretation and treaty conflicts to solve the issue of jurisdiction.
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crime and the investigation application is too long and the
complicated changes in the domestic political situation in
Afghanistan will make it difficult for prosecutors to obtain
cooperation and will find it difficult to investigate and
prosecute. This, far from honoring the victims' wishes and
aspiration that justice be done, would result in creating
frustration and possibly hostility vis-a-vis the Court and
therefore negatively impact its very ability to pursue credibly
the objectives it was created to serve [1]. In fact, in order to
avoid the trial of the ICC, the United States has resorted to
excessive constraints. The most typical one is that on
September 10, 2018, National Security Advisor John Bolton
announced a number of hostile policies aimed at the ICC. It
mentioned that if the ICC initiates a war crimes allegations,
the U. S. government will impose sanctions on the court,
including prohibiting judges and prosecutors of the ICC from
entering the U. S.; sanctioning their funds in the U. S. financial
system and prosecuting them in the U. S. criminal system; the

1. Introduction

On March 5, 2020 local time in The Hague, the Appeal
Chamber of the International Criminal Court (“ICC”) decided
unanimously to authorize the Prosecutor to commence an
investigation into alleged crimes under the jurisdiction of the
Court in relation to the situation in the Islamic Republic of
Afghanistan. This means that the Office of the Prosecutor of
the ICC will initiate a formal investigation into the
international crimes committed by the US military in
Afghanistan, and it is very likely to be formally prosecuted in
the future. The situation has experienced several twists and
turns. Prior to this, on April 12, 2019, the Pre-Trial Chamber
made a decision that notwithstanding the fact all the relevant
requirements are met as regards both jurisdiction and
admissibility, an investigation would not serve the interests of
justice, and the Chamber rejected the prosecution's application.
The reason is that the time between the occurrence of the
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U. S. will also consider passing the United Nations The
Security Council comes to restrict the court’s powers and so
on. On the same day, the White House issued a similar
statement entitled ‘“Protecting American Constitutionalism
and Sovereignty from the International Criminal Court [2],”
and the international community was in an uproar.

In fact, as early as 2007, the Office of the Prosecutor of the
ICC began a preliminary review of suspected international
crimes committed by American soldiers during the
Afghanistan War. In the 2014 report of the Office of the
Prosecutor of the ICC, it detailed the clues it obtained
indicating that between May 2003 and June 2004, the US
military in Afghanistan used “enhanced interrogation
techniques” on detainees, which specifically include food
deprivation, deprivation of clothing, environmental
manipulation, sleep adjustment, use of individual fears, use of
stress positions, sensory deprivation (deprivation of light and
sound), sensory overstimulation and even severe beating,
especially beating on the soles of the feet, suspension by the
wrists, and threats to shoot or kill. The severity and duration of
the use of this technology has constituted inhumane treatment,
torture, or insult to personal dignity in the sense of
international law [3]. On November 20, 2017, the Office of the
Prosecutor issued an official statement entitled “The
Prosecutor of the International Criminal Court, Fatou
Bensouda, requests judicial authorisation to commence an
investigation into the Situation in the Islamic Republic of
Afghanistan”, formally requested authorisation from the
Court's Judges to initiate an investigation into alleged war
crimes and crimes against humanity, committed in the context
of the ongoing armed conflict in the Islamic Republic of
Afghanistan. The statement mentioned that there are
reasonable grounds to believe that there are war crimes
committed by members of the United States armed forces on
the territory of Afghanistan, and by members of the US
Central Intelligence Agency in secret detention facilities in
Afghanistan and on the territory of other States Parties to the
Rome Statute, principally in the period of 2003-2004 [4].

As we all know, the United States’ attitude towards the ICC
has always been negative and confrontational. As early as the
Clinton government, the United States voted against the
establishment of the ICC at the Rome Conference. In August
2002, Bush signed the American Service-Members’
Protection Act to prohibit any cooperation with the ICC and
even authorize the use of all necessary and appropriate means
to bring about the release of any person who is being detained
or imprisoned by, on behalf of, or at the request of the ICC [5].
Scholars in China and abroad have also predicted the
emergence of conflicts between the United States and the ICC
similar to this incident. For example, some Chinese scholars
have predicted: “from the perspective of U.S. global strategy
and national interest, applying military force internationally
when needed is the underlining premise of the 'policy cores'.
These two “policy cores’ and the premise will thus continue to
influence the U.S. policy toward the ICC, resulting potentially
in new frictions between the U.S. and ICC in the near and long
terms, particularly when an emergency event occurs in the

global hot spots and when the Aggression Amendments of the
Rome Statute takes effect expectedly after 2017 [6].” William
A. Schabas also predicted: “to the extent that the Court takes
on investigations into situations that are sensitive to the United
States, such as Afghanistan, Iraq and Palestine, the storm
clouds will surely return [7].”

The situation in Afghanistan is bound to be a stroke of
storm since the establishment of the ICC and the trial of the U.
S. armed forces in Afghanistan is bound to be difficult. One of
the biggest legal obstacles is that the United States has signed
a bilateral military status agreement with Afghanistan,
granting the U. S. armed forces an exclusive jurisdiction for
criminal cases in the territory of Afghanistan. In the situation
in Afghanistan, part of the territorial jurisdiction assigned to
the ICC in accordance with the Rome Statute signed by
Afghanistan overlaps with the jurisdiction in criminal cases
assigned to the United States under the Status of Forces
Agreement (“SOFA”), and thus conflicts. Analyzing the
problem of this kind of jurisdictional conflict and the way to
resolve it is not only beneficial between the United States and
Afghanistan, but the United States is a signatory to at least
more than 100 SOFAs [8]. We should also note that the United
Kingdom, France, Australia, Germany, Italy, Russia, Spain,
and many other countries have also military abroad and signed
similar SOFAs with the host country, and the corresponding
host country has a wider scope. Among these host countries,
most of them are parties to the Rome Statute of the ICC. In
addition, in 2017, China has established the “Chinese People's
Liberation Army Support Base in Djibouti” and it is likely to
continue to expand the scale of overseas troops in the future,
and it is also facing the signing of SOFA and the establishment
of “exclusive criminal jurisdiction” for its own armed forces.
In terms of the relationship with the ICC, China and the
United States have a certain degree of similarity. They are not
a signatory to the Rome Statute, and the host country is often a
signatory to the Rome Statute. Therefore, clarifying the legal
crux of the conflict between the jurisdiction of the stationed
country and the jurisdiction of the ICC in the overseas military
and providing corresponding solutions are also valuable for
China.

2. The Adjustment of Military
Personnel's Criminal Immunity and
the Jurisdiction of the ICC

The first international law issue is whether the ICC has
jurisdiction, when the ICC intends to conduct international
trials for crimes committed by the United States military. The
ICC can exercise jurisdiction over criminal acts committed by
a national of a non-state party (that is, soldiers of the US
military stationed in Afghanistan in the Afghan situation) in
the territory of a state party (that is, the host country,
Afghanistan in situation in Afghanistan). This is based on the
territorial jurisdiction, which means any country has the right
to exercise jurisdiction over foreigners who commit crimes in
its territory. State party or declaring states submit their own
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jurisdiction to the ICC by consent. This is an act of
transferring part of its judicial power based on its own
interests and global interests, and it is a special way of
exercising sovereignty. Therefore, the jurisdiction of the ICC
over the nationals of non- state party is essentially an
extension of the territorial jurisdiction of the state party or
non- state party that accept the jurisdiction of the ICC.
Therefore, to determine whether the ICC has jurisdiction over
the U. S. military in Afghanistan, the fundamental element is
to determine whether the host country has jurisdiction over the
U. S. military in Afghanistan.

Before discussing the jurisdictional conflicts between the
sending state at the treaty law level and the ICC, it is worth
pointing out that the sending state at the level of customary
international law can also claim criminal jurisdiction over
military personnel. This mainly involves the issue of state
officials’ immunity from foreign criminal jurisdiction. If
overseas military can exempt the host country from criminal
jurisdiction in terms of their authority, then the ICC will
certainly not enjoy jurisdiction over international crimes on
the territory of the host country.

Traditionally, international conventions and customary
international law have granted the Head of State, the Head of
Government and the Minister for Foreign Affairs immunity
ratione personae [9]. At the same time, the immunity ratione
materiae refers to the Immunity that state officials enjoy in the
performance of their duties that can be called “official act”
[10]. Based on the concept of immunity ratione materiae,
customary international law can divide the behavior of related
persons into “act performed in an official capacity” and “act
performed in a private capacity” and the immunity ratione
materiae is only applicable to the “acts performed in an
official capacity” of state officials during their duty time.
According to the International Law Commission’s report,
there are three major elements of immunity in matter: (a) It is
granted to all State officials; (b) It is granted only in respect of
acts that can be characterized as “acts performed in an official
capacity”; (c) It is not time-limited since immunity ratione
materiae continues even after the person who enjoys such
immunity is no longer an official [11].

Since the immunity ratione materiae can be granted to all
state officials, the overseas military is of course the subject of
the immunity ratione materiae. immunity ratione materiae
also emphasizes “acts performed in an official capacity”, that
is, only when there is a connection between the state and the
actions performed by state officials, can there be grounds for
exercising immunity. It is precisely because of this connection
that the relevant behavior is the behavior performed on behalf
of the state. Therefore, in order to conclude that “there is such
a connection,” the above behavior must first be attributable to
the state. The definition of “sovereignty and exercise of
elements of the governmental authority” should be based on
two factors, namely: certain activities which, by their nature,
are considered to be expressions of or inherent to sovereignty
(police, administration of justice, activities of the armed forces,
foreign affairs); certain activities occurring during the
implementation of State policies and decisions that involve the

exercise of sovereignty and are therefore linked to sovereignty
in functional terms. Then, because of the close connection
with the sovereign element, the overseas military can certainly
enjoy the immunity ratione materiae.

In national practice, there are also abundant national court
precedents supporting military officers to enjoy criminal
immunity in foreign countries, such as the Mario Luiz Lozano
case tried by the Criminal Hall, Supreme Court of Cassation
of Italy in 2008 [12]; Border Guards Prosecution Case tried
by the Federal Supreme Court of Germany on November 3,
1992, concerning a young German who was shot and killed by
the border guards of the German Democratic Republic when
he tried to cross the so-called Berlin Wall [13]; United States v.
Noriega judged by the Circuit Court on July 7, 1997, when the
plaintiff Noriega was the commander of the Panamanian
Armed Forces, he was sued for trafficking in international
drugs to the United States [14]. Therefore, all members of the
overseas military are entitled to immunity from the host
country as long as they are “acts performed in official
capacity.”

However, this kind of immunity only produces effects in
national courts or foreign courts, and does not hinder the
jurisdiction of ICC. The first thing to point out is that the
enjoyment of criminal immunity does not mean that the
relevant sovereign country does not have to bear state
responsibility. The immunity is only a procedural interruption
and does not affect legal liability in the substantive sense.
Meanwhile, the converse is the same. Despite the waiver of
immunity for an official, the official’s country is not exempt
from responsibility for actions taken in an official capacity
under international law. As the International Court of Justice
stated in the Arrest Warrant case: “Immunity from criminal
jurisdiction and individual criminal responsibility are quite
separate concepts. While jurisdictional immunity is
procedural in nature, criminal responsibility is a question of
substantive law. Jurisdictional immunity may well bar
prosecution for a certain period or for certain offences; it
cannot exonerate the person to whom it applies from all
criminal responsibility [15].” More importantly, the foreign
criminal jurisdiction immunity of state officials cannot be
invoked in ICC. This has already gained a considerable degree
of international consensus. The ICC, the International
Tribunal for the Former Yugoslavia and the Special Court for
Sierra Leone all ruled that the immunity of state officials from
foreign criminal jurisdiction does not apply in these courts
[16]. Article 27, paragraph 2 of the Rome Statute also states
more clearly: “Immunities or special procedural rules which
may attach to the official capacity of a person, whether under
national or international law, shall not bar the Court from
exercising its jurisdiction over such a person.”

To take a step back, even at the level of national courts, it is
difficult to apply statutory immunity to international crimes,
especially jus cogens crimes under the jurisdiction of the ICC.
In this regard, many scholars believe that it has become
customary international law [17]. The jurisprudence of
domestic courts and the International Law Commission also
support this view [18]. The International Law Commission
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considers that the international crimes that do not apply
subject matter immunity include the following: Genocide,
crimes against humanity, war crimes, torture and enforced
disappearances. In the activities of overseas military
stationing, the above-mentioned six international crimes are
likely to occur. Article 23 of the draft conclusions of the
International Law Commission on the Peremptory norms of
general international law (jus cogens) also clearly pointed out
that Immunity ratione materiae shall not apply to any offence
prohibited by a peremptory norm of general international law
(jus cogens). At the same time, the national practice that
supports jus cogens crimes constitute an exception to the
Immunity ratione materiae is extensive, such as
Attorney-General of the Government of Israel v. Eichmann
(Israel) [19], Bouterse case (Netherlands) [20], Guatemala
genocide case (Spain) [21], Scilingo Manzorro (Alolfo
Francisco) v. Spain (Spain) [22], etc. Perhaps the most
relevant case is the Pinochet case in the United Kingdom. In
this case, Lord Brown-Wilkinson, Lord Hope, and Lord
Phillips all emphasized in their opinions that Immunity
ratione materiae does not apply to international crimes of a jus
cogens nature [23].

Therefore, not only the relevant international courts, the
Rome Statute and judicial practice have made it clear that the
Immunity ratione materiae from criminal jurisdiction of
overseas military personnel cannot be applied to the crimes of
jus cogens, but the national court level has also formed similar
customs. Therefore, military personnel's Immunity ratione
materiae has already been adjusted to the jurisdiction of the
ICC, thus there is no conflict exists.

3. The Jurisdiction Conflict Between the
SOFA and the ICC

The Immunity ratione materiae from criminal jurisdiction
in the dimension of customary international law cannot be a
reason for exemption from the jurisdiction of the ICC for
international crimes committed by overseas military personnel,
but the SOFA, a bilateral treaty that exists widely in the
activities of overseas military, is much more complicated.
Since it has become a trend to stipulate the exclusive criminal
jurisdiction of the sending states in the SOFA, the host country
often has no jurisdiction over criminal crimes committed by
overseas military personnel on its territory, which has caused a
substantial conflict with the jurisdiction of the ICC.

As early as January 2002, the North Atlantic Treaty
Organization (“NATO”)-led international peacekeeping force
in Afghanistan had reached a bilateral agreement with
Afghanistan, giving the United States exclusive jurisdiction
over criminal and disciplinary cases on the territory of
Afghanistan [24]. Between 2002 and 2003, the United States
also entered into a series of corresponding Status of Forces
Agreements with Afghanistan, which came into force in May
2003 [25]. After Obama took office, the U. S. military in
Afghanistan and the International Security Assistance Force in
Afghanistan under the leadership of NATO began to withdraw

armed forces from Afghanistan in phases since July 2011.
Most of the overseas military personnel have been withdrawn
by the end of 2014. At the same time, it transferred security
and defense to the Afghan National Army and successively
signed the “Strategic Partnership Agreement” (May 2012) and
the “Bilateral Security Agreement” (November 2013) with
Afghanistan. On September 30, 2014, the United States and
Afghanistan signed the “Security and Defense Cooperation
Agreement” in Kabul, the capital of Afghanistan. The first
paragraph of Article 13 of the agreement once again clearly
stipulates that “Afghanistan therefore agrees that the United
States shall have the exclusive right to exercise jurisdiction
over such persons in respect of any criminal or civil offenses
committed in the territory of Afghanistan. Afghanistan
authorizes the United States to hold trial in such cases, or take
other disciplinary action, as appropriate, in the territory of
Afghanistan [26].” It should be noted that what the United
States has extensively implemented in the post-Cold War
period is the exclusive jurisdiction of overseas military. This is
also the jurisdiction strategy that the United States is still
trying to promote until now. For example, in the 1996
“Agreement on Military Exchanges and Visits Between the
Government of the United States of America and the
Government of Mongolia”, Article 10 of the Agreement
stipulates: “United States military authorities shall have the
right to exercise within Mongolia all criminal and disciplinary
jurisdiction over United States [p]ersonnel conferred on them
by the military laws of the United States. Any criminal
offenses against the laws of Mongolia committed by a member
of the U. S. forces shall be referred to appropriate United
States authorities for investigation and disposition”. The
agreement allows the Mongolian government to require the
United States to waive its jurisdiction in the case of alleged
crimes that are not related to official duties, but at this time the
United States has no obligation to waive jurisdiction and only
gives “appropriate consideration” to any such request.

From this point of view, in the situation in Afghanistan, the
so-called exclusive jurisdiction of the United States stipulated
in the bilateral agreement conflicts with the jurisdiction of the
ICC. The bilateral treaty between the United States and
Afghanistan has restricted the jurisdiction of American
citizens in Afghanistan's territorial jurisdiction. As a result, in
theory, Afghanistan, which is a party to the Rome Statute, will
face a dilemma if it wants to refer its territorial jurisdiction to
the ICC.

4. Ideas for Resolving the Conflict of
Jurisdiction Between the SOFA and the
ICC

There is a view that for war crimes, which is one of the most
serious international crimes and is regulated by jus cogens,
any country may exercise universal jurisdiction over it and it’s
has already become a rule of customary international law [27].
Accordingly, the ICC can directly exercise jurisdiction in the
situation in Afghanistan. In terms of war crimes, the 1949
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Geneva Conventions with 196 state parties stipulate that the
contracting parties are obliged to “enact any legislation
necessary and “provide effective penal sanctions” for “any of
the grave breaches of the present Convention”. It is also
obliged to “search for persons alleged to have committed, or to
have ordered to be committed, such grave breaches, and shall
bring such persons, regardless of their nationality, before its
own courts” [28]. Moreover, in terms of quantity and
geographical distribution, it is common for the state to
exercise criminal jurisdiction over crimes against humanity,
war crimes, genocide, torture and other prohibited acts that
constitute jus cogens. If all countries in the world are obliged
to enforce universal jurisdiction over war crimes, even
according to the delegated jurisdiction theory, when the
prosecutor begins to investigate a crime in accordance with
Article 13 (3) of the Rome Statute, the ICC can be actually
authorized by any state party with universal jurisdiction over
war crimes.

However, the author believes that this view is untenable. In
the Armed Activities on the Territory of the Congo case, the
Democratic Republic of the Congo tried to prove that the
International Court of Justice (“ICJ”) has jurisdiction on the
basis that the relevant suspected violations constituted
violations of the jus cogens, that is, despite Rwanda did not
agree to accept the jurisdiction of the ICJ in accordance with
the requirements of the Statute of the ICJ, the ICJ still has
jurisdiction. However, the ICJ pointed out that “a norm having
such character may be at issue in a dispute cannot in itself
provide a basis for the Court’s jurisdiction to entertain that
dispute — Court’s jurisdiction always based on consent of the
parties [29].” The ICJ also reiterated this principle in the
application of Application of the Convention on the
Prevention and Punishment of the Crime of Genocide case
[30]. In fact, during the contracting process of the Rome
Statute, some delegations such as Germany and South Korea
proposed that a supranational jurisdiction based on universal
jurisdiction should be established, but they met with
widespread opposition. This, of course, is largely due to the
consideration of national sovereignty, and the product of a
compromise that was eventually formed, that is, Article 12 of
the Rome Statute is ultimately based on the consent of the
state party. Therefore, the aforementioned view itself conflicts
with the provisions of the Rome Statute and is difficult to
establish.

From the author's point of view, there are at least two
possible solutions to the problem of conflict of jurisdiction in
the situation in Afghanistan: First, the conflict can be
eliminated through the interpretation of the treaty. As
mentioned above, the “Status of Garrison Agreement”
provides for exclusive jurisdiction over ‘“criminal cases.”
Then, how to interpret the connotation and extension of the
“criminal” cases here? Does it only include criminal cases in
the sense of domestic law, or include both domestic and
international criminal crimes? According to the provisions of
Article 31 of the Vienna Convention on the Law of Treaties
(“VCLT”), a treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms

of the treaty in their context and in the light of its object and
purpose. This article means that the treaty interpretation rules
in the Convention include three methods: the first method is an
interpretation in good faith, the second method is a literal
interpretation method, and the third is a context interpretation
method. First of all, it is difficult to draw an exact conclusion
from the pure literal meaning, and the word “criminal” is not
modified with a clear attribute. From a contextual perspective,
the expression used in the SOFA signed by the international
peacekeeping forces and Afghanistan is “criminal or
disciplinary offences.” The US-Afghanistan SOFA that took
effect in May 2003, in which the expression “authorizes the
US Government to exercise criminal jurisdiction” is used. The
expression in the 2014 Security and Defense Cooperation
Agreement is “criminal or civil offences”. Judging from the
expression of these clauses, the SOFA either juxtaposes
criminal cases with administrative offences or juxtaposes with
civil offences. From the formal logic, or represents the parallel
relationship, and if the two sets of concepts here are to satisfy
the parallel relationship, they must conform to the existence of
the same level of the concept belonging to the same genus
concept. However, war crimes that are not stipulated in
Afghanistan's domestic criminal law, as the most serious
international crimes, are obviously not at the same level as
Afghanistan's domestic administrative offences and civil
offences. Therefore, from the context, the exclusive
jurisdiction enjoyed by the United States in the SOFA should
be limited to criminal offences in the sense of Afghanistan’s
domestic law.

From the principle of good faith interpretation of treaties,
although the connotation of “good faith” in international law
is abstract and chaotic, it should at least conform to “absence
of any intent to defraud or act maliciously” [31]. The signing
of the US-Afghanistan bilateral SOFA is very special, and it is
less than a year after Afghanistan joined the Rome Statute. If
the interpretation of the agreement is that the criminality in the
agreement contains international criminal crimes, it means
that the purpose of the agreement signed by the United States
is to make the United States avoid the jurisdiction of the Rome
Statute. Specifically, the fraudulent intent or the intent to seek
unreasonable benefits here lies in the fact that the United
States uses its dominant position to force Afghanistan to
assume national responsibility for violating the Rome Statute
and therefore eliminates the possibility of its military
personnel being under the jurisdiction of the ICC so that these
military personnel can escape the criminal responsibility of
international crimes of jus cogens. Obviously, such an
interpretation cannot satisfy the “good faith principle” of
treaty interpretation.

Second, the maxim lex specialis derogate legi generali.
The maxim lex specialis derogate legi generali is a generally
accepted technique of interpretation and conflict resolution in
international law. It means that whenever two or more norms
involve the same case-related matter, priority should be given
to the more specific norm. This principle can be applied to
several situations: between the various clauses of a single
treaty, between the clauses of two or more treaties, between a
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treaty and a non-treaty standard, and between two non-treaty
standards [32]. The justification for lex specialis to take
precedence over legi generali is that these laws are more
specific and usually take into account the characteristics of the
situation better than any applicable general law. Its application
can usually produce fairer results, and it usually better reflects
the intentions of legal subjects. The identification of special
laws generally requires specific analysis of specific issues and
contextual appreciation, and cannot give a unified conclusion.

And the “self-contained regime” is a typical lex specialis.
The so-called “self-contained system” in international law is
essentially a lex specialis relative to the general international
law rule. The United Nations International Law Commission
believes that a self-contained regime refers to a series of
interrelated rules and management measures for a
combination of rules, including the establishment,
interpretation, application, modification or termination of
these rules in the research report of “Fragmentation of
International Law”. The report also pointed out that
international human rights law, international humanitarian law
and other regulatory systems are typical self-contained regime.
For the ICC, as an ICC closely related to international human
rights law and international humanitarian law, there is no
doubt that it constitutes a self-sufficient system. Moreover, as
the Appeals Chamber of the International Criminal Tribunal
for the former Yugoslavia stated in the Tadic case: “In
international law, every tribunal is a self-contained system
[33].” A large number of experts and scholars have also
recognized or demonstrated that the ICC conforms to the
self-contained system [34].

Specifically, first of all, in terms of internal priority, the ICC,
which exists as a self-contained system, has clear
requirements on the order in which the rules of international
law are applied. Article 21 of the Rome Statute puts the Rome
Statute first in the applicable law, and other general rules and
principles of international law in the second. In terms of
external priority, for example, in the 1999 Waite and Kennedy
v. Germany case, the European Court of Human Rights
pointed out that member states cannot grant international
organizations immunity from litigation procedures, if such
immunity would endanger the basic human rights guaranteed
by the Convention. In this case, the European Court of Human
Rights did not mention too much the immunity rules of
international organizations, but focused on the state’s
responsibility to protect basic human rights, pointing out that
this responsibility was not affected by any treaty law rules
dealing with the relationship between conflicting treaties [35].
Another example is Article 103 of the Charter of the United
Nations: ““ In the event of a conflict between the obligations of
the Members of the United Nations under the present Charter
and their obligations under any other international agreement,
their obligations under the present Charter shall prevail.”
Although the Rome Statute of the ICC does not contain
provisions to resolve conflicts of treaties, based on the axioms
of international law that lex specialis as a self-contained
system is superior to legi gemerali and the nature of war
crimes as the jus cogens, the author believes that the Rome

Statute should be superior to the SOFA.

5. The Admissibility Dilemma of the ICC
After the United States Prosecuted
Itself

As discussed above, based on treaty interpretation and
treaty conflict methods, we can conclude that the ICC has
jurisdiction. However, regardless of the outcome of the treaty
conflict, the United States may still rely on personal
jurisdiction to enjoy the jurisdiction in the sense of domestic
law. Even if it loses its exclusive jurisdiction based on the
SOFA, it can still sue on its own and is in compliance with
Article 19.2 (b) of the Rome Statute which can challenge the
jurisdiction of the Court or the admissibility of a case if a State
which has jurisdiction over a case, on the ground that it is
investigating or prosecuting the case or has investigated or
prosecuted.

The preamble of the Rome Statute clearly emphasizes that
the ICC established under this Statute shall be complementary
to national criminal jurisdictions. Meanwhile, Article 1 of the
Rome Statute stipulates that the Court shall be complementary
to national criminal jurisdictions and the direct manifestation
of this complementary jurisdiction is the issue of admissibility
under Article 17. “Jurisdiction” refers to the question of which
crimes the ICC has power to deal with. It is a static view of
which crimes the ICC has the power to rule on, and it solves
the question of whether jurisdiction exists or not, but
“admissibility” refers to the question of whether the ICC has
the power to rule on specific situations or cases. It is a
dynamic perspective to see which situations or cases the ICC
has the power to rule on. It is to solve the problem of the
exercise of jurisdiction. Therefore, the “admissibility” can
also be classified as a broad jurisdictional issue. In order to
embody the principle of complementarity of the jurisdiction of
the ICC, only when the State with jurisdiction over the case is
“unwilling or unable genuinely to carry out the investigation
or prosecution”, can the ICC initiate proceedings. Regarding
“unwillingness”, the Rome Statute stipulates a comprehensive
set of standards to test it. Article 17 (2) of the Rome Statute
stipulates that the court shall consider whether the domestic
procedure has been or is in progress in accordance with the
principles of due process recognized by international law,
whether there has been an unjustified delay, whether the
proceedings were not or are not being conducted
independently or impartially and this delay or method is
inconsistent with an intent to bring the person concerned to
justice. Regarding the country’s “inability” to conduct
investigations and prosecutions, the main consideration is due
to a total or substantial collapse or unavailability of its national
judicial system, whether the State is unable to obtain the
accused or the necessary evidence and testimony or otherwise
unable to carry out its proceedings.

In the situation in Afghanistan, once the United States
initiates domestic judicial procedures to investigate or
prosecute, it will be difficult for the ICC to pass the test of
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admissibility. It is obvious that the domestic judicial system of
the United States does not conform to the situation of
“inability” to investigate and prosecute, and the determination
of “unwillingness” is also difficult. First of all, the domestic
judicial purpose of shielding the person concerned from
criminal responsibility for crimes mentioned in Article 17.2 (a)
of the Rome Statute is a purely subjective standard.
Prosecutors are faced with difficulties in searching evidence
and can only objectively test whether judicial procedures are
effective. What’s more, even if the U. S. ultimately refuses to
prosecute soldiers and intelligence personnel after
investigation, or a verdict of innocence and lightness is
reached after the trial, the ICC cannot infer its purpose of
shielding from the results alone.

As for Article 17.2 (b), “there has been an unjustified delay
in the proceedings which in the circumstances is inconsistent
with an intent to bring the person concerned to justice”, there
is a precedent in the situation in Libyan. In the Prosecutor v.
Saif Al-Islam Gaddafi and Abdullah Al-Senussi, when
determining whether the proceedings against Al-Senussi were
delayed, the Chamber considered the date of the case moved
from one stage to another, the date of the witness interview,
and the facts of the allegations and concluded that “a period of
less than 18 months between the commencement of the
investigation in relation to Mr Al-Senussi and the referral of
the case against him to the Accusation Chamber cannot be
considered to constitute an unjustified delay inconsistent with
an intent to bring Mr Al-Senussi to justice” [36]. Although
there is only a case identification rather than a unified standard,
it can be seen that the ICC's judgment of “unjustified delay”
can generally be judged from the length of time and the
complexity of the facts because the determination of
“ unjustified delay” needs to be combined with the
circumstances of the specific case. However, it should not be
overlooked that even if there is an “unjustified delay”, the
United States still has the right to provide reasonable reasons
to defend against it.

The last Article 17.2 (c) concerning the independence and
impartiality of the domestic judicial proceeding are also issues
beyond the reach of the ICC. The International Criminal
Tribunal for the former Yugoslavia had discussed the
independence of judges, which basically focused on
conventional circumstances such as whether the judge has
economic interests related to the case [37]. However, there is
no reference to this special case involving the national
interests of the United States and the requirement of justice is
highly compatible with the subjective elements in Article 17.2
(a) and Article 17.2 (b). It is a re-declaration of the
synonymous requirement, and it is still difficult to escape the
identification dilemma at the practical level.

On the whole, the United States prosecutes criminal
suspects through domestic judicial organs, making the ICC
unable to pass the test of admissibility, and can exclude the
jurisdiction of the ICC. At present, it is the most well-founded
and fastest way to evade. Of course, it is relatively difficult for
ICC to prove whether there are circumstances of “purpose of
shielding”, “unjustified delay” and “independence and

impartiality” in U.S. court trials. In addition, the precedent of
the United States tells us that it is not groundless to predict the
existence of “shielding” in US court trials. For example,
during the Vietnam War, on March 16, 1968, a platoon
commanded by U. S. Army Lieutenant William Calley killed
150 civilians in My Lai Village in Vietnam, causing the world
shocking “My Lai Massacre”, but he was released on parole
after only three years in prison. On November 9, 2005, U. S.
soldiers in Iraq killed 24 civilians in the town of Haditha.
However, in the end, the US military personnel involved in the
case were tried in the US military court. Seven of them were
acquitted and one was sentenced to 90 days' imprisonment
without execution. Of course, the U. S. evading the
jurisdiction of the ICC through independent investigations and
prosecutions is not necessarily a negative effect, but we hope
that the United States can make a fair judgment on the
suspects involved in the case. In this way, it is not impossible
for the ICC to retreat and achieve justice. There are different
ways to achieve justice, but if the result of justice can be
achieved, it is also in line with the purpose of the ICC.

6. Conclusion

To sum up, there are at least the two legal difficulties
mentioned above for the ICC to finally investigate, prosecute
and even try the American soldiers who committed war crimes
on the territory of Afghanistan. At present, the essence of the
conflict of jurisdiction can be attributed to the issue of conflict
of treaties between different state parties but the VCLT has no
explicit text on this issue. after entering the stage of
prosecution, it is difficult to predict where the ICC will start to
resolve such conflicts. On the macro level, if the situation in
Afghanistan can finally enter the prosecution and trial stage, it
will be of great significance to the ICC. On the one hand,
African countries are generally dissatisfied that the ICC only
judges African leaders and ignores the crimes of Western
countries. As early as 2012, the ICC sued President Uhuru
Kenyatta and Deputy President William Ruto of Kenyan for
crimes against humanity, which provoked collective
opposition from African countries. During the 25th African
Union Summit in 2015, because the ICC required South
Africa to arrest Sudan President Al-Bashir who participated in
the summit, it was again protested by the Sudanese
government, the African Union and the South African
government, the host country of the summit. The President of
Zimbabwe is reported to have told the UN General Assembly
that the ICC has no credibility in Africa. He said, “The Court
seems to exist only for alleged offenders of the developing
world, the majority of them Africans. The leaders of the
powerful Western States guilty of international crime, like
Bush and Blair, are routinely given the blind eye. Such
selective justice has eroded the credibility of the ICC on the
African continent [38].” If the political pressure in this
situation in Afghanistan can be broken down to thoroughly
investigate and prosecute the war crimes of the US military, it
will be of great value for the ICC to regain the trust of African
countries and other countries with similar positions. On the
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other hand, as to how to resolve the conflict between the
bilateral treaty that excludes the jurisdiction of the ICC, this is
another excellent opportunity for the ICC to interpret the
Rome Statute and resolve the conflict of treaties, especially in
international law. It has a positive effect on the progress and
development of international criminal law.
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